
misleading. This ruling should extend to all such surcharges imposed by telecommunications 

carriers. NASUCA has identified here several surcharges that violate the TIB Order; NASUCA 

is certain that there are numerous other carriers’ surcharges that also should be forbidden. 

There is no doubt that companies engaging in these billing strategies will assert that 

Commission action prohibiting such surcharges is an unconstitutional infringement on the 

carriers’ First Amendment right of free speech. The Commission should not be swayed by such 

arguments. 

1. By Prohibiting Such Carrier Surcharges, the Commission Is Not 
Regulating Carrier “Speech,” But Rather Carrier “Conduct.” 

In his lengthy dissent to the TIB Order, then-Commissioner Furchtgott-Roth noted his 

First Amendment concerns with the majority’s decisions regulating the content of carrier 

surcharges recovering costs associated with federal regulatory programs and requirements (e.g., 

universal service, local number ~ortabil i ty).’~~ These concerns focused on the “standardized 

labeling” regulations adopted by the Commission and were based on Commissioner Furchtgott- 

Roth’s belief that the Commission’s regulations “involve censorship of speech integrally related 

to a political dispute over social policy and taxation.”’66 Ultimately, Commissioner Furchtgott- 

Roth concluded that the Commission’s “standardized labeling” regulations likely would not pass 

muster under the four-part analysis under which regulation of commercial speech is assessed.’67 

NASUCA is not, however, petitioning the Commission to regulate the content of the 

I6’TIB Order, “Dissenting Statement of Commissioner Harold Furchtgott-Roth,” “Furchtgott- 
Roth Dissent”) at 88-101. 
‘661d. at 88. 
I6’Id. at 90-97; see also TIB Order, 162, fn. 174, citing Central Hudson Gas & Electric Corp. v. 
Public Service Commission, 447 U.S. 557, 563-564 (1980). 
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information carriers provide in association with telecommunications-related surcharges. Rather, 

NASUCA is petitioning the Commission to regulate the conduct of carriers. NASUCA is asking 

the Commission to prohibit carriers’ unreasonable, misleading and deceptive conduct - namely 

their efforts to maintain ostensibly low monthly and per-minute rates for the telecommunications 

services provided, while at the same time recovering (or over-recovering) ordinary operating 

costs through a welter of surcharges that may be totally unrelated to government action. 

The purpose of the carriers’ surcharges is clear: The surcharges allow carriers to tout low 

monthly and per minute rates for telecommunications service while they protect their bottom line 

or enhance their profits by means of line items, surcharges and fees. 

As Commissioner Furchtgott-Roth noted, the Commission can regulate conduct directly, 

and more easily, than speech.’68 The proliferation of hidden line items, surcharges and fees 

among carriers warrants immediate regulatory intervention by the Commission in order to ensure 

that consumers know what they’re paying for and how much they’re going to pay. If the 

Commission does not prohibit this practice among carriers, consumers are certain to see more 

and more surcharges, fees, assessments and charges appearing on their monthly telephone bills. 

And the Commission is certain to hear fiom those consumers - and their Congressional 

representatives. 

2. Even If Prohibiting the Offending Charges Constitutes Regulation of 
Commercial Speech, Such Regulation Is Not Unconstitutional. 

Even if Commission action prohibiting the offending charges is deemed to constitute 

Furchtgott-Roth Dissent at 97, citing 44 Liquormart v. Rhode Island, 517 U.S. 484, 507,512 
& 520 (1996). 
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regulation of commercial speech - as opposed to conduct - such regulation is not an 

unconstitutional violation of the carriers’ First Amendment rights. As the Commission has 

previously noted, “[c]ommercial speech that is misleading is not protected speech and may be 

pr~hibited.”’~~ 

As discussed above, the monthly surcharges being imposed by IXCs and wireless 

camers, regardless of how they are named and regardless of what disclaimers accompany them 

on customers’ phone bills, are inherently misleading or deceptive. Prohibiting the surcharges is 

consistent with Supreme Court rulings addressing federal agencies’ power to regulate, even 

prohibit, commercial speech that is misleading. 

E. The Commission Should Declare that Carriers May Not Impose Surcharges, 
Line Items or Fees on Customers Unless Such Charges Are Mandated by 
Federal, State or Local Law. 

By this Petition, NASUCA is not seeking to overturn the Commission’s decision 

allowing carriers to recover certain specific costs or assessments mandated by regulatory action 

by means of line item charges. Instead, NASUCA is seeking a ruling declaring that carriers are 

prohibited fiom imposing any line item charges unless those charges -- and their line-item 

recovery -- are specifically mandated by federal, state or local regulatory a~ti0n.I~’ Carriers 

should be able to recover contributions to state universal service funds, 911E911 systems, TRS 

169TIB Order, 760, citing Central Hudson Gas & Electric Corp. v. Public Service Commission, 

17’Of course, if the federal, state or local law prohibits recovery of the particular cost by means 
of line item charges, then carriers could not, by virtue of the Commission’s declaratory ruling, 
nonetheless impose such charges in violation of the law. For example, Georgia law prohibits 
recovery of carrier contributions to the state universal service fund through separate surcharges. 
See O.C.G.A. $46-5-167(h). 

447 U S .  557, 563-64 (1980). 
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costs, etc., via specific line item charges, but only if they are expressly mandated by the 

Commission or by state or local government. 

Moreover, those charges should match the assessment imposed by regulatory action, as is 

the case with the federal universal service surcharges. In no event should carriers be allowed to 

recover ordinary operating costs - including participating in and complying with the regulatory 

process, payment of real or personal property taxes, administrative costs of compliance with the 

law, access costs, etc. -by means of surcharges, line items or fees. Carriers should be allowed to 

recover their costs “in any lawful manner;” however, use of line items, surcharges and separate 

fees should be prohibited unless specifically mandated by a regulatory body.’71 By virtue of 

such a ruling, consumers will be able to shop among carriers for the lowest rates, making 

“apples-to-apples” comparisons, knowing that the only additional charges that they are going to 

pay for service, are those charges that every other carrier is required to impose. 

Furthermore, the Commission should bear in mind that carriers will not be harmed if the 

Commission prohibits their use of line item charges or fees to recover their purported costs of 

compliance with various federal or state regulatory programs. Carriers will not be harmed 

because prohibiting them from recovering regulatory compliance costs through monthly 

surcharges does not prevent them from recovering those costs. Nor will individual carriers be 

placed at a competitive disadvantage by adoption of NASUCA’s request. All carriers will be 

limited to imposing only those line item charges or fees mandated by government action. 

Similarly all carriers will be required to impose exactly the same surcharges. 

I I 7 l  As a practical matter, this would mean that most carriers would recover their costs through 
the monthly and usage charges for the telecommunications services offered. 
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Regulatory compliance costs are valid costs of doing business and the carriers are entitled 

to recover their operating costs from customers. All NASUCA is advocating is that the camers 

recover their regulatory compliance costs in their rates for the telecommunications services 

provided, just like any business recovers its costs in the price of its services or commodities, 

rather than through mysterious surcharges. Telecommunications carriers should not be allowed 

to continue to recover such costs through hidden fees and charges that are misleadingly labeled 

or described, and which bear no clear, rational relationship to the carriers’ actual costs. 

More importantly, in considering its response to NASUCA’s Petition, the Commission 

should bear in mind precisely who the telecommunications laws are intended to benefit: the 

consumer. Unlike carriers, consumers are harmed if the Commission fails to act in the manner 

urged by NASUCA. If carriers’ current practices are allowed to continue, consumers will 

continue to be frustrated and confused by the welter of surcharges, fees and taxes that appear on 

their monthly telephone bills. Consumers will continue to be confused and frustrated in their 

efforts to ascertain what those charges, fees and taxes are for, and whether they bear any 

relationship to the costs purportedly recovered by such line item charges. Consumers will 

continue to be misled about the true cost of the telecommunications services provided. 

Moreover, consumers will not reap the rewards of competition since inefficient carriers can mask 

their inability to provide quality service at low rates by simply shunting the costs of being 

inefficient into separate surcharges, line items and fees. And consumers will continue to be 

gouged by unscrupulous carriers that over-recover their operating costs through carrier line item 

charges. 
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V. CONCLUSION. 

For all the foregoing reasons, the Commission should enter an order: 

Considering the issues set forth in NASUCA’s Petition in the Commission’s 
“Truth-in-Billing” docket (CC Docket 98-1 70); 

Conducting an investigation into the carrier practices and charges complained of 
in NASUCA’s Petition; 

Declaring the carrier practices and charges complained of to be unreasonable, 
unjust and unlawful, in violation of both the Commission’s May 11, 1999, “First 
Report and Order and Further Notice of Proposed Rulemaking,” in CC Docket 
98-170, as well as Sections 201 and 202 of the Communications Act of 1934; 

Prohibiting carriers from imposing any separate monthly fees, line items or 
surcharges unless: (a) such charge is mandated by federal, state or local law, and 
(b) the amount of such charge conforms to the amount expressly authorized by 
federal, state, or local governmental authority; 

Granting such further relief as the Commission determines to be just and 
reasonable. 

Dated: March 30th, 2004. Respectfully submitted, 
NATIONAL ASSOCIATION OF STATE 
UTILITY CONSUMER ADVOCATES 

Patrick W. Pearlman 
Deputy Consumer Advocate 
The Public Service Commission 

of West Virginia 
Consumer Advocate Division 
723 Kanawha Boulevard, East 
Charleston, WV 25301 
304.558.0526 
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Attachment A 

Beginning July 1, 2003, your bill will include a 99 cent per month 
Regulatory Assessment Fee. This fee will h 9  AL&T recover the 
tollowing costs: @*state access c h s T s ;  regulatory c x a n c e  and 
proceedings c s s  and property taxes. Thjs fee applie2 for each month 
inwTiichyou have any Amcharges on your bill. This fee is not a tax 
or charge required by the government. For more information, please 
call 1-800-854-9940 or visit us at www.att.com/reg. 

This Company is a utility regulated by the Public Service Commisston 
01 West Virginia. /--.. -- 
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A1'&1' Regulatory Assessment Fee-FAQs Page 2 of 3 

which you have any AT&T charges on your bill. 

18 BACK TO TOP I 
Q3. How wlll I be assessed the Regulatory Assessment Fee If my bill contains multiple 
months? 
A3. The Regulatory Assessment Fee applies for each month in which you have any AT8.T charges 
on your bill. For example, I f  you receive an AT8.T bill covering three months, and For two of the 
three months you have AT&T charges, you will receive two fees. 

[e BACM TO TOP 1 

P4. If I don't have any ATRT charges In a month, will I rtill receive thls charge? 
A4. If you do not have any AT&T charges In any given month, you will not be assessed the fee for 
that month. 

(8 BACKTO TOP 1 

45. How does this fee appear on ATRT customers telephone bill? 
A5. The Regulatory Assessment Fee appears as a separate line item on your bill. This fee appears 
in the "Other Charges and Credits' section of the Long Distance portion of  your bill. 

BACK TO TOP] 

QS. Are there any options that I can sign up for where the Regulatory Assessment Fee 
would not apply? 
A6. Yes. Customers enrolled in AT&T Local Servlce are not subject to the Regulatory Assessment 
Fee (cl!ck. !!ere. to s e ~ ~ . ~ ~ L ~ ~ . ~ a ~ ~ ~ ! ~ . . ~ ~ . y o ~ ~ ~ e a ) .  Also, if you are a low income 
customer and are enrolled In AT&T's Lifeline program, you are not subject to the Regulatory 
Assessment Fee. Please Call 1-888-549-2803 to see i f  you qualify for AT&Ts Lifeline program. 

] 8 BACK TO TOP 1 
47. How much money Is ATRT making on this? 
A?. The purpose of this charge is intended to recover our costs. The fee will help AT8.T recover 
costs associated with interstate access charges, property taxes, and the expenses associated with 
regulatory proceedings and compliance. 



A I & I Regulatory Assessment Fee-FAQs Page 3 of 3 

Q8. Why didn't you notify me of this fee? 
AB. AT&T notlfied customers In their bills. 

[@ 6ACK TO TOP I 
Q9. Does the Regulatory Assessment Fee count towards my Usage Minimum of $5.001 
A9. No 

1s 6ACK TO TOP] 

QlO. Is the Universal Connectivity Charge percentage assessed on the Regulatory 
Assessment Fee? 
A10. Yes 

Important Information for customers with more than one phone line 

Qll. Does the Raguiatory Assessment Fee apply to each phone line? 
A l l .  If each phone line is maintained as a separate account, each bill you receive for those 
accounts will be subject to the fee. However, If they are consolidated onto one bill, the charges will 
be combined, and the fee will apply only to that bill. Please call 1-800-787-2177 (Alaska customers 
call 1-800-252-7266) and we will comblne your calling charges onto one long distance bill. 

, 

412. I have two homes. Can I combine my bills to avoid being charged the Regulatory 
Assessment Fee twice? 
A12. I f  you have two homes with separate AT&T residential phone bills, please call 1-800-222- 
0300 and a representative will exempt your secondaw resldence from the Regulatory Assessment 
Fee, i f  billing capability permlts. 

(@ 6ACK TO TOP 1 

Teims &Conditions 1 Privacy Policy 1 Contact AT&T Consumer I 0 2003 AT&T. All rlghts reserved. 
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7 Asprint. One Sprint Many  solutio^: PO BOX 569670 Dallas. TX 7u5&9870 

1 SPRINT 1 
Dur Valued Sprint Customer: 
Beginning in September 2003, your bill will include 
a 99 cent monthly Carrier Cost Recovery Charge 
each month you have any Sprint long distance 
charges or usage activity on your bill. This charge 
wll help Sprint recover various costs, including 
the costs of administering relay services for deaf 
and hard-of-heering consumers, the North 
Americen Numbering Pian, other regulatory 
compliance items, and certain property taxes. 
This charge is not a tex or otherwise required by 
the government 
Upon implementation of this new charge, Sprint will 
no longer assessthe Carrier Property Tax charge. 

If you have m y  questions about your account 
pleese call the Customer Service number on 
your invoice. 

Thank you for your continued loyalty to Sprint 
We look forward to helping you with all your - 
communication needs. l , , ~ , l , l , l , , I l l I , ~ , ~ l ' l ~ l l , r l , a , ~ , , l I l , l l , ~ l l ~ , l ~ ~ ~ l ~ ~ l ~ ~ l l  



~~- ~- ___ ___ 
Verizon Wireless News 

7 

Increase In Regulatory Charge 
Beginning March 1, 2004, our Regulatory Charge, which helps defray Verizon Wi rs less '~onBd ln@~m~ " ' .  
complying with various regulatory mandates, will increawfrem $ O . Q 5 - t ~ 0 . ~ 5 ~ ~ ~ ~ ~ ~ y ~ h e  -- 
cost5 of complying with the FCC's local number Dortabilihr reouirements. The Reauiatorv Charse is not a tax. 

. :. 
-,- 

f h e  Federal Communications Commission and the Federal Trade Commission recently enacted regulations 
t o  enable consumers to register their home and/or mobile phone numbers on the National Do Not.Cal1 
Registry, "Registry," in an M o r t  tP stop calls to those numbers from teiemarketers. Notathat certain types of 
calls, including calls from companies with which consumers have an existing business relationship, are not 
covered by the regulations. To register phone numbers or to obtain more information about the Registry, go 
to www.donotcall.gov or call 1-888-382-1222. 
Adjustment 
Due to a billing error, you did not receive all of your Unlimited Nights and Weekends promotional allowance 
minutes on your October and/or November bill. We corrected the billing error and applied a credit to your 
account In the Adjustments section of this month's bill. We apologize for any inconvenlene this may have 
caused. 

. .  
is our charge and-is sublect to change fmm time to time. For more Information please refer t&yOUr 
Customer Agreement regarding this change. 
Do Not Call Registry 

http://www.donotcall.gov


Attachment E 
Page 1 of 2 

1111 mil IIII I ~ ~ ~ 1 1 ~ 1  I 11 11 
Account Number Amount Due 

Forname chsngssrignpn I D W S  nn cscornClickon ConteclUr,€mallun EntoryourEmsllsddror~Clickonlopio 
Choorv Dther, Enlor n a m ~  chG&&Z7Zmage, Dworco.Marpellsd1 Forchsnne DI address %no" to tho above 
WPbsi~orcomplo lsUlu lorm Please PRlNTio Blus or Bleckmk 

MAILING b.OORESS __ 
CITY STATE ZIP 

HOMEPHONE BUSINESSPHONE __ __ JVlNlS 



Attachment E 
Page 2 of 2 

Monihly Atldsiorml Taxes *I 
ladiuidaal Setvice Usage Otlter .Sumharps 
lnformntioii Charges .Charges Charges &Fees 

~ 

~ .~ 
59 99 36 05 OW 7 40 

1000 30 05 n 00 4 9 4  

, - 
~~ 

.- 

lOoD 000 OW 4m 
Total 
Current 
Ch.rgsr 79.99 66.10 0.00 1636 

Account Summary 
www.Pprintpcs.com 

Total 

103 44 

44 99 

14 02 

$162.45 

CUSlOmel Account Number Invoice Period Invoice Date Page 

Aug 11 -Sep VI Sep 11.2W3 2 0 t l l  

. .  

. , ... .: . 
. .  0.33.' . . 

lexas SLate Unlversal Svc Fundsurcharge 
Texas State Spmai  Fee 

http://www.Pprintpcs.com

